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State Water Resources Control Board
P.O. Box 100

Sacramento, CA 95812-0100

Re: Comment Letter - Storm Water Pancl Report Reparding Numeric
Effluent Limitations

Dear Ms. Song:

Best Best & Krieger represents over seventy {70) public entities throughout California as
to all aspects of storm water, urban runoff, and waste discharge issues, including compliance
with all applicable National Pollutant Discharge Elimination System (“*NPDES™) permits.
Further, Best Best & Krieger has previously provided the State Water Resources Control Board

(“State Board") with comments regarding the potential impact that numeric effluent limitations

' may have on public agency compliance with storm water permitting requirements and the

: practical and financial burdens which will hkely accompany such additiona] permitting
requirements.

Currently, and without adcquate consideration and cxploration of the concerns expressed
below, our public agency clients believe that alternatives to numeric effluent limitations, such as
Best Management Practices (“BMP™) programs, are a more appropriate course of action at this
time. Nonetheless, our clients are interested in providing the State Board ‘with comments
regarding how. if at all, the State Board should implement the conclusions and findings 1n the
State Board’s expert panel (the “Panel™) report (the “Report”} regarding the feasibility of
imposing numeric effluent limitations.

General Commentis Regarding the Papel’s Report

Before implementing the feasibility findings of the Panel’s Report, the State Board
should further explore the implications of setting baseline pollutant levels, against which
numeric effluent limitations would likely be calculated. Existing poilution levels vary widely
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betwecen each Regional Water Quality Control Board’s jurisdiction, belween the areas covered
by cach watershed, and even belween ecach community within a given area. Given this, it seems
impracticable and inequitable to impose the same effluent limitations on all NPDES Permiltees,
Instead, the State Board should consider how to establish a baseline that is flexible enough to
accommodate these variations in existing water quality, while focusing on the unique water
guality needs of each area. The Panel was similarly concerned with flexibility in that it found
that water quality control methods “would need to be applied to a specific area or regien {0
obtain an understanding of local conditions and problems.” (Report, p. 6.) In addition, and
similar to the Panel’s suggestion, the accommodation of backgrourd and naturally occurring
pollutant levels should be given careful consideration before implementing numeric cffluent
limitations. (See Report, p. 17.) The baseline should reflect potential nonpoint poliution sources
as well as the unique characteristics of an area’s soils. Given the central role that baseline values
may play in the formation of numeric effluent limitations, the Permittees request that particular
attention be paid to this issue prior to implementing any of the Pane!l’s conclusions.

In addition, the State Board should consider how the violation of numeric effluent
limitations would be determined where a party other than the NPDES Permitlee causes the
violation of a numeric effluent limitaticn. The Panel’s Report does not speak to this issue, yet
the importance of “safe harbor” provisions cannot be overstated. Frequently, polluted storm
water flows from one piece of property onto a different piece of property which 15 subject to an
NPDES permit. Before any numeric effluent limitation program s implemented,
accemmodation should be made for downstream properly OWners to assure that they are not held
responsible — either as to treatment or as to enforcement — for the remediation of upstream
pollution. Similarly, accommodation should provide for pollutants which are deposited on a
Permittee’s property by means of rain, wind, or other natural phenomena (e.g., pH pollution
caused by rain, fugitive dust). ' :

Further, and although the Report addresses BMPs and numeric effluent limitations
separately, the Report does not adequately address how the implementation of BMPs would
interface with the potential violation of numeric cffluent limitations. Specifically, the State
Board should address the situation in which a Permittee faithfully implements all required BMDPs
but nonetheless remains in violation of a numeric effluemt limitation. Given that many public
agencies have made significant financial investments in their current BMP programs, the State
Board should accommodate this situation in any program 10 implement numeric effluent
limitations.

Finally, and before implementing any numeric effluent limitations in any NPDES
permits, the State Board should provide detailed guidance regarding the sampling and
monitoring requirements that may accompany the imposition of numeric effluent limitations.
The Panel’s Report acknowledges that, in addition to other issues, “[m]onitoring for enforcement
of numeric effluent limits would also be challenging,” but any detailed recommendations as to
sampling and monitoring requirements are overlooked. (Report, p. 6.) Before the State Board
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